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HARVARD UNIVERSITY

MASSACHUSBTTS HALL

June 17, 1997

i

Harald Varmus, M.D.
National Institutes of Health
Building One, Room 126
9000 Wisconsin Alvenue
Bethesda, MD 2C§892

Dear Dr, Viarmus: |

I am writing to you in my capacity as chair of the Harvard University Committes on
Patemts and Copyrights, the body responsible for oversight of the University's
technology licensing progmm. [ understand that CellPro, Inc. has filed a petition to

cxcrasc “march-in” nghts under the Bayh-Dole Act in order to utilize stem cell selection ’

technology patented by The Johns [lopkins University and Heensed by Ilopkins to

certain pharmaccutical companics. This petition is the outgrowth of a patent dispuli:
between CellPro, on fhe one hand. and Johns Hopkins and its licansees, on the other. 1
am advized that aifederal court recently detormined thar CeliPro willfully infringed the -

Hopkins patents. :

While I do not presume to be familiar with all the nuances of the CollPro - Ropkins
dispwie, I am veryi troubled by the ripple cffect that dic granting of CellPro’s "march-in”
petition would have on development of upiversity-bascd science and technology
nationwide, with conseguent adverse effects for society generally. Because I know that

CellPro, Hopkins; and other education and research organizations have communicated .

extensively with you concerning this matter, it is not necessary 1o go into great detsil here
cancemnimg the facts of this case und the Bayh-Dole Act. Suffice to say that "march-in®
rights ware inalndod in the Bsyh-Dole Act to nddreus cituations where o rocipiont of
federal rerearch fimds has failed tf mave forward in making its inventions and technology
awailable to the public. One of the reasons thwt the Bayh-Dole Act has achieved its

objactives is that “march-In" rights have been confined to those rare matances where there -

is 2 compeiling public health need. [fa loss demanding sundard were utilized, no licensee
would have the lincentive to moke the substanfinl investment neoessary 1o bring
univessity-vwaed luveutions 1o dovelopment. Tn Uk end, new leshbmologies would remain
undeveloped and pariants would be the losers. That is procisely the result the Buyh-Dole
Act was intended o avoid.

TEL $17:492.3304 PaX: B11-494-0i8%  Lasasr: ppie RV ieparPharyatd.t e

Paged of 5
P.23

Camngsvos, MASRAC"US:X.YTJ 4111x



tosh To: Don Ware VEIE: Oig/ Wi THNIR 11014232 ' age v ww

Mcin
From: N 71957 £9:04AM FEDERAL RELATIONS 1 418 S16 5428 P.p4

’ |
From the facts availablc to me, the CellPro case does not appear 1o be onc that warranfs
the extreme step of “march-in" rights. I understand that Hopkms and its licensees have
apreed that CellPho musy vontinue (o market its infringing siem ezll sclostion lz.chnology g
until on alternative developed by Hopkine's liconoeon is rendity guaoileblo. If this i3 |
correet, the public is assured of uninterrupted access to this teatment. i §
. i . i
Thank you for your consideration of my views. If you have any questions. please do nat |
hicsitate to contact me. I
Sincerely, - s
. i o
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Elizabeth C. Huidekoper ;

bec:  Joyce| Brinton
Kev1n;Caaey
Bob Dbnin
Beverly Suyllivan
Presi@ent'william R. Brody

¢c: Neil L. Rudcgsﬁm
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